July 31, 1767. 


Unta the Right Honourable the Lords of Council and Seſſion, 


TM 


PETITION 


O F 


ALEXANDER Ea! of Home, Proprietor, 
and William Turnet, Tackſman of Fair- 
_ burn-mill, and Fiſhings thereof, 


 Sheweth, 


HAT the River Tweed is the known Boundary be- 
tween England and Scotland, for a Courſe of ma- 
ny Miles, in the lower Part of ſaid River; whe- 

ther that March ſtretches into the Middle of the 
Channel, from both Sides, as would be the Caſe of private 

Property, or whether, e contra, the whole collective Body of 
Water, which forms that River, does not conſtitute the 
March or Boundary of the two Kingdoms in thoſe Parts, is 

a Point of nice Diſcuſſion; though your Petitioner inclines 
to think, that, was there occaſion to try that Queſtion, the 
laſt of theſe would be found to be the Caſe. 


That the Heritors having their Property-grounds on 


both Sides of ſaid River, have, by Grants from their reſpec- 


tive Sovereigns, Right to the Salmon: fiſhings of ſaid River, 


ex adverſo of their ſeveral Properties. Such in particular is 
the Caſe of the Petitioner the Earl of Home, who, by Char- 
ters from the Kings of Scotland, of very ancient Date, ſtands 


infeft 


Ag 


'S - 


2 
infeft in the Fairburu- mill, and Salmon - fiſhings thereto d 
longing; as the Earl of Tankerwille on the oppoſite Side, Pro- 
prietor of the Eſtate of Wark, has in like-manner'a Grant of 
the Salmon-fiſhings belonging thereto. 
The Rapidity of the River Tweed in thoſe Parts is ſo very 
great, as renders it impoſſible to fiſh in the Manner uſed in 
other Rivers, by the Drag, or Sweep-net ; which therefore 


may well be ſuppoſed to have been the Reaſon why theſe 


Fiſhings have immemorially been exerciſed by means of a 


Dam-dike, which runs acroſs the River from the North to 


the South Banks, having five ſmall Holes in the Bottom of 
the Dam-dike, with Pock-nets placed on each of theſe Holes, 
and Back- nets a little below, and a ſmall Barricade of Stones 
in the Channel of the River, to deaden the Streams where 
theſe Back-nets are placed: But then it is material to obſerve, 
that there now is, and conſtantly has been, a Gap or Open- 
ing in the Dam-dike, in that Part neareſt the Engli/h Side, 
where the Stream of this River runs, by which at all times 
there is free Acceſs to the Fiſh to get up the River, when there 
is: ſo much Water that they can pats the Fords below, and the 
Dam-dike is ſo low, that when there is the leaſt Swell of Water 
in the River, the Fiſh can eaſily paſs over the fame ; nor has a- 
ny Complaint hitherto been made, that this Dam-dike, which 
is ſo eſſentially neceſſary, both for the Fiſhing of that Part of 
the River, and for the Service of the Petitioner's Mill of Fair- 
| burn in Times of Drought, has been in any Degree hurtful 
to the general Fithing of this River, or to. the Intereſt of the 
faperior Heritors, ſeverals of whom have the like Dam-dike 
or Caul acroſs the Channel of ſaid River. 

It 1s remarkable, that, from the one End of this River to 
the other, there 1s not a ſingle Cruive thereon ; a Singularity, 
which, according to. your Petitioners Information i 15 not the 
Caſe of any of the other great Rivers. in Scotland. 


This Specialty can only be accounted for from the Cir-- 


cumſlances above taken notice of, viz. its being in part the: 
: a 
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( Boundary between the two Kingdoms, Cruives are not 
known or allowed in the Fiſhings of the Rivers of England, 
being juſtly conſidered as Inſtruments of Deſtruction, and 

| pernicious to the Salmon-fiſhing in general, and there- 

| fore it was not to be expected, that the Sovereign of England 
would have permitted the Grantees from the Sovereign of - 
Scotland to erect Cruives upon thoſe Parts of the River com- 
mon to both States, as the eſtabliſhed Boundary between 
the two Kingdoms, or even upon thoſe other Parts of the 
River which were wholly within the Territories of Scotland, 
whereby ſo great Prejudice muſt have been done to the Fiſh- 
ings of thoſe Parts of the River, which, as the Boundary be- 

| tween the two States, was their Common-property. 

— Thus alſo it was, that, though in the various Acts of the 
Parliament of Scotland, reſpecting the Salmon-fiſhings, and 
prohibiting the killing of Salmon in certain Seaſons, and 
with various Inſtruments, no Exception was made of this 
River of 7 weed, prior to the Statute of 1597; it is manifeſt 
and clear, that theſe former Statutes were not underſtood to 
comprehend or extend to this River of 7weed, or to the Ri- 
ver of Annan on the oppoſite Side of the Globe, as being in 

| Hari caſu ; for this plain Reaſon, that being in part the Boun- 

1 daries of the two Kingdoms, it muſt have required the joint 

Concurrence of the legiſlative Authority of both Nations to 

; have eſtabliſhed any Regulations refpecting thoſe Rivers, 

which could not properly be ſaid to be within either King- 

| dom. 

And that ſuch was the Senſe and Underſtanding of the 

Parliament of Scotland, with reſpect to the various Statutes 

regulating the Salmon-fiſhings 3 in the Rivers of Scotland, is 

| apparent trom the Statute 1581, Cap. 111. which, afterratify- 

g ing and approving all the former Acts, reſpecting the Slaugh- 

ter of Red Fiſh, Smolts, and Fry of all Fiſhes, and the De- 
firuction of Cruives and Zairs, by reaſon of the Neglect i in 
the Execution of theſe former Statutes, proceeds to appoint 


certain 


* * 


4 
certain Conmilioners and Judges, conſtitute his Majeſty's 
Juſtices in all the different Parts. of Scotland, for carrying in- 
to Execution theſe former Regulations, in all and each of the 


Rivers in Scotland, therein ſpecially enumerated, excepting 


the River Tweed, of which no Mention is therein made, an 
Omiſſion, which cannot be ſuppoſed to have proceeded from 
mere Overſight, and therefore is Demonſtration, that theſe 
former Acts were not underſtood, for the Reaſons above men- 
tioned, to extend to that River. 

And, agreeably thereto, when, by the Statute 1597, Cap. 


265, theſe former Acts anent the Slayers of Black-fiſh in for- 


bidden Times, Smolts, and Fry of all Salmon-fiſh, and for 
putting down of Cruives and Zairs, were again ratified and 
confirmed, a ſpecial Exception was made of the Rivers of 
Tweed and Annan. 


The ſame Exception is repeated in the Statute 1600, Cap. 


11. And, upon this Footing, Matters continued till after 


the Junction of the two Crowns, in the Perſon of King James 
VI. when a ſpecial Act of Lament was made, reſpecting 
the Rivers of Tweed and Annan, which therefore merits par- 
ticular Attention: It proceeds upon a Recital of the Excep- 


tion of theſe two Rivers, from the laſt mentioned Act 1600, 


and mentions the Reaſon of that Exception to have been, 
that ſaid Rivers, at that Time, divided at many Parts the 
% Bounds of Scotland and England adjacent to them, where- 
* by the Forbearance upon the Scots Part of the Slaughter of 
“ Salmon in forbidden Time, and of Kipper, Smolts, and 
„“ Black-fiſh at all Times, would not have made Salmon any 
© more to abound in theſe Waters, if rhe like Order had not 
been obſerved upon the Engliſh Side, whilk Impediment 
being now removed by the moſt happy uniting of both 
Kingdoms in an Empire, in the Perſon of his moſt Excel- 
* lent Majeſty, Oc. therefore his Majeſty and the Eſtates of 
Parliament retreats, and perpetually annuls and abrogates 
the ſaid * of the ſaid Waters of Tweed and An- 
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* nan, and decerns and declares, that, in all Time coming, | 


% the Contraveeners of ſaid Act, (i. e. the Act 1600, anent 
„the ſlaying of Salmon: fiſh in forbidden Times, or of Kipper, 
“ Smolts, and Black- fiſ at any Time,) in the Waters of 
% Tweed and Annan, or any Part of the ſame, ſhall, under- 
* ly the Pains foreſaid of Theft and Death, according to 
„the Quality, Rank, and Eſtate of the Committers thereof, 
« and as if the firſt Act had been general, and the ſaid Ex- 
* ception had never been contained therein.” 

Sir George Mackenzie, in his Obſerves upon the Statute 
1 600, ſays, that the Reaſon why the Rivers of Tweed and 
Annan were excepted from that Act, was, becauſe the killing 


Fiſh upon them prejudges only the Eng: iſh Fiſhing : But the 


Reaſon of this Exception, aſſigned by the Legiſlature itſelf in 
the Act 1606, is expreſly ſaid to have been, that theſe Rivers 
being in many Parts the Boundaries of England and Scotland, 
the Obſervance of theſe Regulations upon the Scots Part would 
have ſignified nothing, if the like Order had not been obſerv- 

ed upon the Engliſh Side; from which this Conſequence may 


_ Juſtly be drawn, that whatever other Regulations, reſpecting 
the Salmon-fiſhings, may be proper to be obſerved in thoſe - 


Rivers, which are wholly within the Kingdom of Scotland, yer, 
with regard to the River of 7weecd, if theſe Regulations do not, 
or cannot, equally operate in the Fithing of thoſe Parts of the 
River, the common Boundary of both Kingdoms, as ſeems 
to have been enacted by the Parliament of England after the 
Acceſſion of King James VI. to that Crown, with reſpect to 
the Slaughter of Salmon in forbidden Times, and of Kipper, 


5 Smolts, and. Black- ſiſh at all Times, it wind be equally im- 


proper and unprofitable to enforce the Obſervance of theſe 
other Regulations peculiar to the Rivers of Scotland, if thoſe 
having Right to the Fiſhings in the ſame Parts of the River 
upon the Engliſh Side, are not, or cannot, be ſubjected to 
the fame Regulations, 


In 1762, Lillie and Mitchell, Tackſmen of certain Fiſhings 
belonging to the Duke of Roxburgh, ſituated many Miles 
above your Petitioner's Fiſhing of Fairburn, were pleaſed to 
bring an Action before the Sheriff of Berwick againſt Tur- 
net, Tackſman of the Earl of Home's Fiſhing of Fairburn, li- 
belling upon the old Acts of the Parliament of Scotland, con- 
cerning the killing of Black-fiſh, or fiſhing at forbidden 
Times; but more particularly, on the 33d Act 1696, ratify- 
ang theſe more ancient Statutes, whereby, upon a Recital, 
that the Salmon-fiſhing, within this Kingdom is much 

prejudged by the Height of Mill-dams, that are carried 
through the Rivers where Salmon are taken, it is ordained, 
that a conſtant Slop in the Mid-ſtream of each Mill-dike, 
and if the Dike be ſettled in ſeveral Grains of that River, 
that there be a Slop in each Grain (excepting ſuch Rivers 
where Cruives are ſettled) and that the ſaid Slop be as big 
as conveniently can be allowed, providing always, the 
ſaid Slop prejudge not the going of the Mills fituated up- 
on any ſuch River, and diſcharges all fiſhing at ſuch Mill- 
dam-dikes with Nets ſtented, or any other Engine whatſo- 
ever: And therefore concluding, that Turnet ſhould be 
decerned to leave ſufficient Slops in the Dam-dike of Fair- 

burn Mill-dam, and prohibited from placing either Pock- 
_ nets, Stented-nets, or other Engines, above or below theſe 
Slops. 0 5 

Wo this Statute, of the Tenor above recited, the Peti- 
tioners will be allowed to obſerve, F:r/?, That the carrying 
theſe Mill-dam-dikes acroſs the Channel of any River 
where there are Salmon-fiſhings, is not underſtood to be 
contrary to Law, or any Encroachment upon the Right of 
thoſe who are intitled to the Salmon-fiſhings. 24ly, That 
the Service and Supply of the Mills ſituated upon ſaid Ri- 
vers, was conſidered to be a Right ſuperior to that of the 
Salmon-fiſhing, as the opening of the Mill-dam-dike there- 
by appointed, is only to take place, when it can be done 

| | | without 
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3 
without Prejudice to the Mills. 3 That there is but one 
Slop required to be in every ſuch Mill-dam-dike, where the 


River does not divide into different Grains. —4hly, That 


the Slop is to be placed in the Mid- ſtream. 

That it is unneceſſary upon this Occaſion to trace the va- 
rious Proceedings in ſaid Proceſs, either before the Inferior 
Court, or after it was brought into this Court by Suſpenſion 
and Reduction, which is now become a Queſtion of Pro- 
perty and Right between your Petitioner, the Earl of Home, 


and the Duke of Roxburgh, who have ſeverally ſiſted them- 


ſelves as Parties to ſaid Proceſs, it is ſufficient to obſerve, 
that, upon Report of the Lord Rennet, your Lordſhips, of 


this Date, pronounced the following Interlocutor: The“? Ju'y, 


% Lords find, that the Act of Parliament 1696, comprehends 
“ the River Tweed, where that River runs within the Juriſ- 


&« diction of the Courts of Law in Scotland, and that the 


% Dam-dike or Dam-head in queſtion, from the North-bank 
of the River, to the Middle thereof, is ſubject to the Re- 
&« gulation of that Act; and therefore, that the Suſpenders 
e ought to remove all Nets and Engines prohibited by that 

“ Act, and ought to make a Slop in the foreſaid Part of the 
" Dam-dike, where the Mid-ſtream or Current thereof runs, 


and remit to the Lord — to n in the Cauſe ac- 
* cordingly.” 


1767. 


In purſuance of this Remit, at an Aten Calling before the July 25th, 


Lord Ordinary, his Lordſhip, of this Date, pronounced the 
following Interlocutor: ©* Ordains the Defenders to remove 
„the Nets and Engines betwixt and the 6th of Auguſt next, 


them upon the Defenders Expence ; and prohibits and diſ- 
charges them from placing or ufing them in the Pam- 
dike, in Time cr ing; and appoints the three Holes in 
the Dam-dike, 'twixt the Middle of the River and the 
North-bank thereof, to be kept open, except when the 
Sheriff ſhall find it neceſſary, upon Application of the De- 


* fenders, 


and, in caſe they fail, authorizes the Purſuers to remove 


1767. 


ls Eo ” 
«© fenders, to ſhut all or any of theſe Holes for a Iime, 


* when their Mill may happen to want Water, and decerns 


„ accordingly.” 


By this Interlocutor, inſtead of the Slop which your Lord- 
ſhips Interlocutor appoints to be made in that Part of the 
Dam-dike where the mid Stream or Current thereof runs, the 


Lord Ordinary has appointed the three Holes which now are 
in the North-part of ſaid Dam-dike, for ever hereafter to be 


kept open. And though the Petitioners would have no cauſe 
to complain of this Alteration, if one or other of the two Al- 
ternatives muſt needs be performed, yet if, from what will in 
the Sequel be ſubmitted to your Lordihips, it ſhall appear that 
the Slop intended by your Lordſhips Interlocutor, as ſuppoſed 
to be authorized by the aforeſaid Statute, cannot be carried 
into Execution, conſiſtently either with the Words or Intend- 
ment of the foreſaid Statute, and the State and Condition of 


this Part of the River 74ecd, the Boundary of the two King- 


doms, it will be proper for your Conſideration, how far it is 
competent to ycur Lordſhips to ſubſtitute any other Regula- 
tion in place of that which the Law 1tſ{elf had enacted. 

But, upon Suppoſition that the Regulation eſtabliſhed by 
the Lord Ordinary's Interlocutor, appointing the three Holes 
in the Dam-dike, between the Middle of the River and the 
North-bank thereof, to be kept open, excepting in Time of 
Drought, when your Petitioner's Mill may be in Want of 
Water, they muſt ſubmit it to your Lordſhips, if it would 
not be impoſing an intolerable Hardſhip, that, upon ever 
ſuch Emergency, Application muſt be made to the Sheriff, 
which would be attended with infinite Trouble, Expence, 


and Loſs of Time. Upon every ſuch Application, the Sheriff 


behoyed either to viſit and mſpect the State of the River, or 
a Proof behoved to be taken, for aſcertaining whether the 
Mill did require an additional Supply of Water; the Duke 
of Roxburgh behoved to be made a Party thereto: In a Word, 
i would lay the FOunGauon for ſuch a Train of judicial Pro- 


ceedings, 
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ceedings, upon every ſuch incidental Occaſion, as muſt prove 
extrenieiy inconvenient and embarraſſing; as, in the mean- 
time, the Mill might be laid for Want of Water; and, 
therefore, the Petitioners cannot doubt that, was the Lord f 
Ordinary's Interlocutor, in other reſpects, to be adhered to, 
your Lordſhips would ſee Cauſe to ſubſtitute ſome more equi- 
table Rule, whereby your Petitioner ſhould be entitled ro 
cloſe or ſhut up whatever Slop or Outlet, if any ſuch ſhall 
be thought neceſſary, when the Service of the Mill requires 
the ſame. 

But, as your Petitioners are bee to ſhow Cauſe Why 
no Alteration whatever ought to be made in the Form and 
Structure of this Dam-dike, as it has immemorially ſtood, 
or in the Method of Fiſhing, as immemorially practiſed ; 
what they are humbly to offer upon theſe Points ſhall be 
confined within as narrow a Compaſs as the Nature of the 

Caſe will admit. 5 
Ihe firſt Point that occurs to your a Conſideration. 
is the general Queſtion, Whether the Act of Parliament 
1696 does extend to this River Tweed. 

And, without repeating what has been already obſerved 
upon that Head, the Petitioners will humbly ſubmit to your 
Lordſhips, that none of thefe old Acts of the Parliament of 
Scotland, were either intended, or, in the Nature of Things, 
could comprehend the Fiſhings of thoſe Parts of the River 
Tweed, where it is the ! between the two King- 
doms. 

It is not alledged, and che Petiioners believe'i it to be true, 
that there never was any Statute in England, prohibiting 
Mill-dam Dikes, or Fiſhing thereon, with Stented-nets, or o- 
ther Engines whatſoever ; and therefore, it is impoſſible to 
imagine, that the Legiſlature of Scotland could intend to re- 
gulate the Fiſhing on the Scots Side of this River, by means 
of a Dam-dike, carried acroſs the Channel of that Part of 
the River, the Boundaries of both Kingdoms, ſubſervient to 
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the Engli/h as well as the Scots Fiſhing, by Means of that 
Common-dike, where the Obſervance of ſuch Regulativns in 
the Fiſhing on the Scots Side, could be of no Advantage to 
the Fiſhing in general, if the like Regulations were not ob- 
ſerved on the Engliſh Side, and could have no other Ten- 
dency, but to throw the whole Benefit into the Hands of 
thoſe who had the Right of Fiſhing on the Engliſh Side. 

It was plainly for this Reaſon, and to avoid any Doubt 
upon that Head, that the Statute 1597 and 1600, did ſpe- 
cially except theſe Rivers of Tweed and Annan, from the Pro- 
hibition thereby re-enacted againſt fiſhing in prohibited 
Time, or killing of Black-fiſh, &'c. and it was for the ſame 
Reaſon, that, by the Statute 1606, the aforeſaid Exception 
quoad the Particulars above mentioned, were abrogated, in 
regard, that in conſequence of the Junction of the two 
Crowns, the ſame Regulations had been eſtabliſhed in Eng- 
land, with reſpect to the fiſhing in forbidden Seaſons, and 
Deſtruction of the Fry, Oc. 15 | 

But as to this Hour there is no ſuch Regulation in Eng- 
land, as prohibits Mill-dam Dikes and Fiſhing thereon, by 
Nets or other Engines, it would ſeem to follow, by neceſſary 
Conſequence, that this, and-every other Regulation peculiar 
to the Fiſhings in the Rivers within Scotland, were neither 
intended, nor can be extended, to the Fiſhings of thoſe Ri- 
vers, or Parts of Rivers, which are the Boundaries between 
the two Kingdoms, and in that reſpect their common or 
Joint Property. Your Lordſhips ſeem to have been aware of 
this, and therefore, by the aforeſaid Interlocutor, the Re- 
gulations of the Act 1696 are confined to that Part of the 
Dam-dike from the Middle of the Channel to the North 
Bank, as ſuppoſing that Part of the River to be within the 
Kingdom of Scotland. - Sept | 

But this is what the Petitioner will be pardoned to fay, is 
neither agreeable to the Words nor Intendment of the Sta- 
' tute; a River, ſuch as this, which is the Boundary between 
| two 


d 
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two Kingdoms, can with no Propriety be ſaid to be within 
either Kingdom ; the whole River 1s a Boundary ; it is com- 
mon to both; and, as none of the Statutes, either of Eng- 
land or 33 in defcribing the Rivers. within the reſpec- 
tive Kingdoms, as ſubject to particular Regulations, make 
any Mention of Parts of Rivers, the Boundaries of the two 
Kingdoms, it is not reaſonable to think, that it could be in 
the View of the Legiſlature of Scotland, to ſubject thoſe Parts 
of the River Tweed to the Regulations reſpecting the Salmon- 
fiſhings upon Rivers within the Kingdom of Scotland; and the 
Reaſon aſligned in the Statute 1606, for abrogating the Ex- 
ceptions by the Statutes 1597 and 1 600, of the Rivers Tweed 
and Annan, ſeem, with all due Submiſkon, to be demonſtra- 
tive of this Propoſition, it being thereby obſerved, with great 
Truth and Reaſon, that the Obſervance of theſe Regulations, 
in ſuch Parts of the River 7weed and Annan, could be of 
no Utility, nor indeed practicable, where the like Regula- 
tions were not eſtabliſhed in England, and where there is 
eadem ratio, idem debet eſſe Jus. 

And, as it mult be apparent, that your Lordſhips have no 
Power to regulate this Dam-dike, or the Method of Fiſhing 
thereon, in the other Half of this River, it is humbly ſub- 
mitted, whether there is either Law or Reaſon for extending 
thoſe Reg ulations, reſpecting the Fiſhings in the Rivers with- 
in Scotland, to thoſe Parts of the River Tweed, which are the 
Boundaries of the two Kingdoms, when theſe Regulations 
cannot be binding upon thoſe who have a joint Intereſt in 
the Fiſhing upon thoſe Parts of the River, by Means of a 
common Dike, the Deſtruction of which, in the Manner 
propoſed, by laying open a Slap in the Mid-ſtream, would 
be equally hurtful to the Earl of Tankerville's Fiſhing. 
And this leads to ſtate more particularly, ſuch other Rea- 
ſons as occur, why the Regulations preſcribed by the Statute 
1696, cannot be applied to the Dam-dike or Fiſhings in que- 
ſtion, taking it for granted, that if the preciſe Regulations 

preſcribed 
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preſcribed by that Statute, had not been carried into Execu- 
tion, when applied to this River, your Lordſhips will not 
think yourſelves at Liberty to impoſe any Equipollencies. 
And, in the firſt place, the Petitioners cannot avoid conſi- 
dering your Lordſhips Interlocutor, as proceeding upon Sup- 
poſition of there being here two Mill-dam Dikes, the one up- 
on the Engli/h Side, the other upon the Scots, and thereupon 
_ grafting this Conſequence, that this Salmon-fiſhing, ſo far as 
regards the Half-dike, being acroſs a River, within this 
Kingdom, mult therefore be ſubject to, and governed by, 
the Laws thereof. : | 
But, with all due Deference, this 1s plainly begging the 
Queſtion. We ſay, and maintain, that as there is here but 
one River, not two Rivers, and, conſequently, not two Dam 
dikes, but one Dam-dike, running acroſs the whole Channel 
in one continued Line, one End thereof reſting on the South, 
the other on the North Bank, there is no diſſecting either 
the River or Mill-dam Dike, thereby to make two out of 
one; and it is upon this that. we chiefly found our Argu- 
ment, that the Rules preſcribed for regulating Fiſhings in 
the Rivers within Scotland, cannot extend to a River, ſuch 
il. | as this, the Boundary of the two Kingdoms. 55 
3 _ To illuſtrate this, the Petitioner will ſuppoſe, that, by the 
8 Statute-law of our neighbouring Country, the Height of eve- 
ry Dam-dike, upon any of the Rivers of England, were aſ- 
certained to be ten Feet high, and that, by the Statutes of 
Scotland, the Height of ſuch Dam-dike, in any of the Rivers 
in Scotland, were limited not to exceed fix Feet, how abſurd 
and ridiculous would it be to pretend, that a Dam-dike a- 
croſs the Channel of this River, where it is the Boundary of 
both Kingdoms, ſhould be held as partly within the King- 
dom of England, partly within Scotland, and therefore, that 
the one Half of the Dike muſt be built ten Feet of Height, 
the other Half but fix Feet, if this could not obtain in the 
fappoſed Caſe, far leſs can it do in the real Caſe. 


Neither 
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Neither your Petitioner nor the Earl of Tankerville are at 
liberty to take away this Dam-dike, or to vary the Form there- 
of, without the Knowledge and Conſent of the other; it is 


a common Dike, upon a common Property, which muſt 
ſtand or fall in totum. 


The Statute requires a conſtant Slop to be kept in the 
Mid- ſtream of each Mill-dam Dike ; now, let the Caſe be 
ſuppoſed, that there were a ſimilar Law in England reſpecting 
Mill-dam Dikes, there the Petitioners beg liberty to aſk the 
Queſtion, whether there behoved to be two Slops, one on the 


Engliſh Half, the other on the Scots Half? if there are two 


Dam-dikes, it muſt be ſo, whereas, if there are but one Mill- 
dam Dike, there muſt be but one Slop. 

2dly, The Statute appoints this Slop to be in the Mid- 
ſtream, and that muſt certainly be in one of two Places, ei- 
ther in the Middle of the Channel, without regard to where 
the Stream 1s, or in the Stream itſelf, wherever that happens 
to be ; and though your Petitioner 1s inclined to be of opt- 
nion, that 1t was the Intendment of the Law, that where- 
ever the Stream was, there the Opening ſhould be, neither 


the one nor the other can take place here. 


It cannot be placed in the Middle of the Channel, becauſe, 
by ſo doing, it would encroach upon, and lay open Lord 
Zankerville's Half of that Dike, and in Time of Speat, would 
expoſe the Dike to ſuch an Inundation, that it could not poſ- 
ſibly withſtand the Shock, but would be ſwept away almoſt 
as faſt as it was put up. 

But the Petitioners do ſay, and, if needvat: offer to prove, 
that that Part of the River which is both deepeſt, and the 


Stream ſtrongeſt, is on the South Side; ſo that, was this Re- 


gulation to be ſo Judaically conſtrued, the Slop muſt be up- 
on the South Side, becauſe there the Stream i is, and in ſo far 
would be leſs hurtful to the Petitioner's Mill, but how this 
Slop ſhall be transferred from the one to the oppoſite Side of 
the River, or where the Law 1s — allows this, the = 

ucrse 
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ſuers have not thought proper to explain. It is plain, your 
Lordſhips cannot command the Slop to be placed upon the 
South Side of the Dike, becauſe, ex conceſſis, it is extra terri- 
torium ; To that, in every poſſible View, it is impracticable to 


place this Slop, by your Lordſhips Authority, upon any Part 
of the South Side of this Dike; and, if it cannot be placed 


there, it can have no place at all, becauſe the Statute has 


fixed the preciſe Place where it {ſhould be; and it is reaſon- 


able to think, that it was for theſe Reaſons your Lordſhips 
reſorted to that Part of the Dike which is upon the North 


Side, conſidering that to be a Dam-dike ſeparate and inde- 


pendent by itſelf, whereas, in reality, it is but Part of a 


Dam - dike common to your Petitioners and Lord Tanłer wille. 


If any Liberty of Conſtruction is to be allowed, your Lord- 
Mips will certainly be of opinion, that if this Lock was to 
be placed upon any Part of the whole Dam-dike where the 
Stream 1s, the Purpoſe of the Law would be anſwered. 
Now, the Petitioners do ſay, and the Fact is not denied, 
that there is now, and has always been, a very large Slop 
or Open on the South Side, to which the Fiſh can have Ac- 


_ ceſs at all Times; and that being the Caſe, it is not eaſy to 
conceive what more the Purſuers can demand. 


* 
* 


They are indeed pleaſed to ſay, that that Paſſage, or Open, 
is ſo choaked up with Rubbiſh, that the Fiſh can have no 
Acceſs to it, but as this Averment is unſupported by any 
Proof, fo the Petitioners refer to the Oaths of Alexander Black, 
F. 2. D. Andrew Peatſon, F. 3. B. Richard Henderſon, F. 


3. D. George Fairburn, F. 4. A. and Nicol Ewart, F. 4. 


E. And upon all theſe Grounds jointly and ſeverally 
taken, the Petitioners ſubmit to your Lordſhips, whether 
this River is comprehended under the Rules preſcribed by 


the Statute 1696, and ſuppoſing it were therein comprehend- 


ed, whether the Regulations thereby preſcribed have not 


ine complied with, in the particulars complain- 


But 


by 
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But, ſuppoſing your Lordſhips were to adopt the Lord Or- 
dinary's Interlocutor, the Regulations thereby preſcribed 


would ſeem impracticable, the River proving frequently fo 
- low, and the Holes being placed ſo much upon a Level 


with the Channel, that every Drop of Water would get out 
thereby, not to mention the conſtant Squabbles and Debates 
that muſt enſue in ſtopping and opening theſe Holes from 


time to time, as the Neceſſity of the Mills requires a greater 
or leſs Degree of Water. - 


Every Argument hitherto urged for ſatisfying your Lord- 


ſhips, that the River Tweed was not meant to be compre- 
hended under the Statute 1696, nor the Regulations pre- 
ſcribed by that Statute applicable to this River, muſt be 
of equal Force upon the other Queſtion, reſpecting the 
Modes of fiſhing by Nets or other Engines, aided or 
aſſiſted by theſe Dam-dikes ; this was one of the chief 
: Purpoſes for which the Dam-dike' was erected, it has been 


ſo uſed immemorially, ſo that now to quarrel it, muſt ap- 


| pear rather too late; the Judgment that was given in the 


Caſe of the Water of Ericht, was infinitely ſtronger than any 
thing that occurs in the preſent Caſe, the Water there, was 
fo effectually barricaded, that not a ſingle Fiſh, even in the 
higheſt Speats, could paſs up the River, and yet becauſe it 
had been immemorially ſo poſſeſſed, without Challenge, 
your Lordſhips did not think yourſelves at liberty to lay it 


open, but continued Mr. Mackenzie in the Poſſeſſton there- 


That Lord Tankerville cannot be reſtrained from Fiſhing 
upon this very Dam-dike with theſe Nets is undeniable, 
what then can it advantage the Purſuers, was it in their 
Power to throw the whole Benefit of this Fiſhing into Lord 
Tankerville's Hands? one Conſequence is certain, that he muſt, 
and will ſtop up that Out-let or Open, at the Extremity of 
the Dike next to his Side; how far that will benefit the ur- 


ſuers 


x6 } -—- 

'Tuers your Lordſhips will judge, though the Petitioners can- 
not but think, they are hardly dealt by, to be thus ſingled 
out, when there are ſo many other Dam-dikes acroſs this 
River, where the Regulations now contended for are not 
obſerved, particularly, in the noble Duke's own Dam- 


| May it therefore pleaſe your Lordſhips, to alter your 
former Interlocutor, and the Lord Ordinary's In- 
terlocutor, both. above recited, and to ſuſtain the 
Defences, and aſſoilzie: And in caſe the Lord Or- 
dinary s Interlocutor ſhall be affirmed, quoad the 
I/ Part thereof, to ſubſtitute ſome other more e- 
quitable Rule, whereby your Petitioners may be 
entitled to have the Out-lets through this Dam- 
dike, of whatever Nature theſe ſhall be, cloſed 
and ſhut up, when a greater Supply of Water is 
nereſſary for the Service of the Mill, than by ap- 
plymg to the Sheriff in the Form and Manner 
preſcribed by the Lord Ordmary's Interlocutor, 
aud to give your Petitioners fuch other Relief in 
the Premiſſes, as to your Lordſhips ſhall ſeem 
| Juſt. &S Phe 


According to Juſtice, Oc. 
ALEX, LOCKHART, 


